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Abstract

Recent philosophical work has disclosed a host of problems in our apparently natural ways of classify-
ing things.  The contemporary classification of certain groups as “minorities” exemplifies some of
these problems.  I argue that these classifications are arbitrary and misleading.  Through examining
several of the most significant ethical moments in the history of modern medicine, including the
thought and conduct of Nazi physicians, the Tuskegee study, Beecher’s questioning of post-war
research practices and Percival’s enunciation of a universalist ethic for physicians, I make a case
against racial and ethnic classification of patients.  Such classifications can play a destructive role in
determining the sort of health care which minorities receive.  Embracing them, even with the intent of
improving the lot of those who do not fare well in the present health care environment, is subversive of
the egalitarian stance which has been central to medical ethics since Hippocrates.  Key Words:
Allocation, discrimination, ethnicity, egalitarianism, Hippocratic Oath, history of medical ethics, med-
ical ethics, medical language, minorities, Nuremberg code, Nazi medicine, physician-patient relation-
ship, race, Tuskegee Syphilis Study.

Everything is what it is and not another thing.
Bishop Butler, 1729 (1)

For us, the human body defines, by natural
right, the space of origin and distribution of
disease; a space whose lines, volumes, sur-
faces and routes are laid down, in accordance
with a now familiar . . . anatomical atlas.
But this order of the solid, visible body is
only one way—in all likelihood neither the
first, nor the most fundamental—in which
one spatializes disease.  There have been,
and will be, other distributions of disease.

Michel Foucault, 1963 (2)

Words and Things

IT IS A TRUISM of contemporary philosophy that
Bishop Butler’s seemingly incontestable claim
that “everything is what it is,” is wrong (1).

Things, even seemingly substantial things like
diseases and races, are constructed and sustained
as much by conceptual frameworks as by what
they are, so to speak “in themselves.”  In the dis-
course of American medicine, for example, the
term “minority” that appears in the title of this
paper is a construct that does not refer to minori-
ties in any literal sense.  A computer-generated
survey of the use of the term “minority” in hospi-
tal and medical journals over the past five years,
found not one instance in which “minority” was
used to designate White Anglo-Saxon males, or
Sephardic Jews, although both are clearly non-
majority populations.  The term was characteristi-
cally used to identity three specific minorities
who collectively represent 22% of the American
population: African Americans, Latinos and
American Indians.  A review of the medical litera-
ture establishes that this usage became prevalent
in the 1980s.  During that period the government
declared it a “national health goal . . . to reduce
disparities in the health of members of racial and
ethnic minority groups”—specifically, differences
between the health of the three groups in question
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and that of “non-minority” populations, that is,
everyone else (3).  This use of the word “minor-
ity” seems to have originated in part as a
euphemism for the term “race,” a “four-letter
word” often avoided in polite medical or scien-
tific discourse.

Generally implicit (and often explicit) in the
1980s substitution of the term “minorities” for the
expression “racial or ethnic minorities” are the
presuppositions that these “minorities” have
poorer health status than non-minorities, that they
have this status because they “receive the fewest
health services” (4) and that “racial and ethnic
minority populations make up a disproportionate
percentage of the medically underserved” because
they are vulnerable to racial and ethnic discrimi-
nation.  Thus the expression “minority” in the
medical literature is typically used to indicate
African Americans, Latinos, and Native
Americans because these three groups are pre-
sumed to be medically underserved as a result of
racial and ethnic discrimination.  To document
these presumed inequalities in health status and in
access to health care, from the mid-1980s
onwards, the National Center for Health Statistics
and the U.S. Department of Health’s Taskforce on
Black and Minority Health began systematically
to collect and publish comparative data using eth-
nic and racial categories (5, 6).  In these compar-
isons, the term “minority” was typically used to
designate “medically underserved ethnic and
racial segments of the population who are vulner-
able to discrimination” (MERV).

In February 1998 the Clinton administration,
acting on the basis of over a decade of MERV
comparison data, proposed a $400 million cam-
paign to wipe out ethnic and racial differences in
health status.  “Nowhere are the divisions of race
and ethnicity more sharply drawn than in the
health of our people,” President Clinton pro-
claimed, citing MERV comparisons such as those
showing that black children are two and a half
times more likely to die in infancy than are white
children.  In commenting on the President’s pro-
posal, Health and Human Services Secretary
Donna Shalala remarked (7) that the race-based
initiatives were needed because “we can’t wait for
everybody in the country to get good health insur-
ance”—implying that the proposed MERV-based
initiative was an alternative to the administra-
tion’s failed attempt to secure universal health
insurance.

As Leslie Francis has astutely observed (8),
the Clinton initiative presumes a civil rights read-
ing of the MERV comparison data, that is, it pre-
sumes that this data documents a legacy of racial

discrimination in American health care, and it
proposes to rectify this problem through an affir-
mative action initiative.

In this paper I shall argue that: (1) MERV
comparisons are problematic because they
obscure the dominant pattern of minority and
majority convergence with respect to health-care
status; (2) even if the data were reliable, the mere
fact that we can construct such comparisons does
not demonstrate ethnic and racial discrimination;
and (3) even were there, in fact, significant ethnic
and racial discrimination in American health care,
the proposed “civil rights” remedy instills ethnic
and racial categories into medical language and
thought, and by doing so is potentially more dan-
gerous to “minorities” than alternative approaches
to health-care reform.

The Problematic Nature of MERV Data:
Grueishness

Over the course of this century, the dominant
trend documented by health statistics is that dis-
parities between all ethnic and racial groups are
diminishing. Thus the National Center for Health
Statistics Year 2000 reports (5) that, whereas in
1900 life expectancy for whites was 47.6 years,
compared to a life expectancy for blacks of 33.0
years, by 1990 life expectancy was 76.1 years for
whites and 69.1 years for blacks.  The data thus
reflect extraordinary gains in life expectancy for
blacks, whose lifespan has more than doubled
since 1900; by comparison, the lifespan of whites
has only increased by about 50%.  Yet, since the
stated objective of MERV comparisons is to doc-
ument ethnic and racial health-care inequality,
most MERV comparisons focus on differences in
excess deaths for individuals younger than 70
years old in minority as compared to majority
populations.  Since the average lifespan for
blacks, at 69.1 years, is under 70, while that for
whites, at 76.1 years, is over 70, these analyses
emphasize inequalities.  What they reveal, not
surprisingly, is that in comparison to whites,
blacks experience an impressive-sounding 42.3%
excess of deaths, Native Americans a 25% excess,
the Spanish-surnamed population of Texas a 14%
excess, Mexican-born Americans a 14% excess,
and Cuban-born Americans a 2% excess.  Yet, to
reiterate, in emphasizing that blacks suffer a
42.3% excess of deaths over whites, the data
obscure the dominant trend of converging lifes-
pans in all American populations.

The aim of highlighting ethnic and racial dis-
parities in MERV comparisons sometimes leads
statisticians to create odd comparison categories,
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such as the “white mothers of Chinese, Japanese,
Filipino, Cuban and non-Hispanic descent” category
used by the National Center for Health Statistics (5).

As in 1980, about a quarter of the women
who gave birth in 1990 failed to receive
prenatal care in the first 3 months of preg-
nancy.  Differences existed by race and
Hispanic origin in the percentage of
mothers who receive prenatal care early.
In 1990, only about 60 percent of
Hispanic (except Cuban), American
Indian, and non-Hispanic mothers
received care in the first trimester.  Early
prenatal care reached about 80 percent
among white mothers of Chinese,
Japanese, Filipino, Cuban and non-
Hispanic descent.  Unmarried or teenage
mothers were the least likely to receive
timely prenatal care.  [italics added]

As the italicized terms indicate, in this particular
MERV comparison mothers of Cuban and Asian
American descent are construed as “white.”  It is
noteworthy that, as members of a minority come
to have the same health status and access to
health care as do white mothers, they are called
“white mothers,” thereby heightening apparent
differences between minority and “white moth-
ers,” even though, in fact, actual differences have
been diminishing.

In reality, of course, Chinese Americans,
Cuban Americans, German Americans, Italian
Americans, Japanese Americans, Jewish
Americans and Filipino Americans are distinctive
groups, and Cuban, Chinese, Fil ipino and
Japanese mothers would be startled and perhaps
amused to discover that they were really white.
To anyone familiar with the technical tools of
analytic philosophy, this anomaly suggests
“grueishness.”  “Grue” is the category of all
things that are either observed before a certain
date and green, or observed after that date and
blue.  This concept was invented by the American
philosopher, Nelson Goodman.  He constructed it
to demonstrate that a logically or statistically
valid category may divide the world in a capri-
cious way that is useless for getting knowledge.
In this way, the category “grue” is arbitrary and
serves no explanatory function.  To say that an
item is “grueish” is thus arbitrary and useless.  By
the mid-1990s many researchers were beginning
to suspect that MERV comparisons, insofar as
they involve statistics lumping “mothers of
Chinese, Japanese, Filipino, Cuban and non-
Hispanic descent” into a single category, “white,”

were decidedly “grueish” artifacts of the statisti-
cian’s imagination.

The Case Against MERV Comparisons

As the French philosopher Michel Foucault
has observed (2), there are many ways of catego-
rizing “health” and “disease.”  The deepest ques-
tion raised by MERV comparisons is whether we
wish to construct public health surveillance data
in terms of ethnic and racial categories.  Do we
really wish to train every medical student, intern,
resident, fellow, and attending physician to clas-
sify each and every patient in ethnic and racial
terms?

The case against MERV classifications coa-
lesced in the workshop “On the Use of Race and
Ethnicity in Public Health Surveillance” spon-
sored by the Center for Disease Control (CDC) in
January 1994.  In a paper on “The Concept of
Race and Health Status in America,” David
Williams, a sociologist from the University of
Michigan, Risa Lavizzo-Mourey of the Public
Health Service, and Rueben Warren of the CDC
contended (9) that collecting data using racial cat-
egories not only promotes thinking in “racial
stereotypes,” it reinforces the outmoded presump-
tion that “race is a valid biological category.”
More specifically, they pointed out that

Although widely shared in our society,
the belief that races are human popula-
tions that differ from each other primarily
in terms of genetics is without scientific
basis.  There is more genetic variation
within races than between them and racial
categories do not capture biological dis-
tinctiveness . . . .  Racial taxonomies are
arbitrary. . . . race is more of a social cate-
gory than a biological one (9).

Williams and associates argue that yet another
problem with “race-based” data collection is that
it often masks truly causative factors, such as
geographical and socio-economic factors. Sickle
cell disease, for example, is more accurately con-
ceptualized as a geographical rather than a race-
based disease.

Although more common in blacks [sickle
cell trait] appears not to result from race,
but from geographical origin.  Sickle cell
disease occurs in white populations both
within and outside the United States.  The
disease is most prevalent in the regions of
the world where malaria was common
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(equatorial Africa, the Mediterranean, and
parts of Asia) and appears to be a protec-
tive adaptation to malaria (9).

Race-based categories may also mask the effects
of socio-economic status (SES):

One of the most established patterns in
social epidemiology is the relationship
between SES and health.  Persons with high
levels of income, education, or occupational
status live longer, and have lower rates of
disease than their counterparts of lower
social [-economic] status . . . .  When racial
disparities in health status are adjusted for
SES, racial differences are substantially
reduced and sometimes eliminated (9).

In the June 4 and July 2, 1997 issues of the
Journal of the National Cancer Institute, key
members of the President’s Cancer Panel also
protested that the focus on MERV comparisons
masks the impact of SES.  Nancy Krieger of the
Harvard School of Public Health said, as
reported by Reynolds (10), “that blacks, for
example, have a median net worth only one-
twelfth that of whites,” and that “in 1991, in the
lowest income quintile, the median net worth of
white households was $10,257, while in black
and Hispanic households it was $1.00 and $645.”
It also was indicated by the panelists that the
absence of attention to such socioeconomic data
continues to fuel erroneous notions that race is
“biologic,” and that we need to understand race
in that way, or in purely cultural terms, and not
take into account the effects of socioeconomic
positions and gaps in income and wealth in this
country (11).

Other authorities assembled by the President’s
Cancer Panel worried about a different and in
many ways more important point: that the need to
assemble data in racial terms introduced unscien-
tific ethnic and racial stereotypes into the suppos-
edly scientific literature.  Solomon Katz, of the
University of Pennsylvania (10), stated bluntly
that “the biological category of race as applied to
humans has no legitimate place in biological sci-
ence.”  Dr. Harold Freeman (10), of the Harlem
Hospital Center, President of the President’s
Cancer Panel, observed that “scientists who are
well trained today are writing papers in the scien-
tific literature which seem to make the assump-
tion that race does exist, and even may make
assumptions about what race is, which are not
correct . . .  If you make a wrong assumption and
start from there your syllogism is off.”

It is important to differentiate the several crit-
icisms being voiced here.  The primary criticism
is that the MERV data are inherently unscientific,
since there is no clear methodology for classify-
ing persons as African American, or Latino.  Is a
Nigerian or a West Indian who is a naturalized
American citizen an African American?  One
answers differently if one identifies African
Americans as an American subculture, or as a
racial classification.  How are persons of mixed
race, such as the golfer Tiger Woods, to be classi-
fied?  As James Davis (11, 12), author of Who is
Black?has argued, our present system of racial
classification, in which “one drop of black blood
makes you black, was invented in the 17th cen-
tury to ensure that children of mixed race would
remain slaves.”  In the modern medical context
this classificatory schema means that someone is
considered “black” if they either appear black to
some health provider, or if they choose to identify
themselves as African American on a form filled
out on some occasion.  This is hardly the stuff of
modern genetics.  And what of Latinos?  Are they
all the same irrespective of their country of family
origin, the color of their skin, or their proficiency
in English?  And, to raise the more fundamental
question, are researchers gathering data about cul-
tural or subcultural identification, or about skin
color?  The categorization is unlikely to be
anthropologically or genetically sophisticated.

Do the Data Justify Affirmative Action in the
Allocation of Health-Care Funds?

Despite the problematic nature of MERV
comparisons, many commentators presume that
they document real ethnic and racial differences,
and demonstrate the effects of institutionalized
ethnic and racial biases.  To quote from an article
in Pediatricsby Dr. Aaron Shirley (13), “even
when other factors are controlled for . . . the race
and ethnicity of patients had a measurable, and
limiting, effect on the health care they receive.”
President Clinton seems to share this belief, since
otherwise his proposal for ethnic and racially
based civil-rights-style health reform initiative
would make little sense.  Professor Francis offers
an ingenious defense of the Clinton initiative.
Francis cites studies that seem to document that
blacks are less likely to receive bone marrow
transplants, bypass surgery, glaucoma treatment
and hip arthroplasty than are whites. Francis
argues that since these studies provide strong
prima facie reasons to suspect racial discrimina-
tion, we are morally obligated to presume dis-
crimination until we find out that some non-dis-
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criminatory factor explains the differences—just
as we would be in cases involving employment
discrimination.  Hence, Francis concludes, in the
absence of evidence demonstrating non-discrimi-
nation, we are obligated to support a civil-rights-
style health reform, much like that proposed by
the Clinton administration.  (See the paper by
Leslie Francis in this issue [8].)

This intriguing argument requires us to accept
that, even though the purported differences in
access to treatment might ultimately be attribut-
able to socio-economic, cultural or subcultural
differences that might, for example, make African
Americans, Latinos, and Native Americans more
distrustful of medical recommendations for
aggressive technological medical interventions
than people from other American subcultures, we
should nonetheless treat data consistent with eth-
nic or racial discrimination in health-care delivery
as demonstrating such discrimination. Francis is
thus proposing that we should exempt the theory
that the basis of differential health-care outcomes
is racism, from the careful and skeptical scrutiny
generally accorded causal claims.  This exemp-
tion is justified, Francis argues, because the need
to correct civil rights abuses is so compelling that
even a prima facie case for discrimination suffices
to justify a corrective policy.  Francis notes,
moreover, that there is precedent for such an
exemption in civil rights law, as is evident from
four cases of employment discrimination.  In the
cases she cites, the courts have held that differ-
ences in outcome alone could be treated as pre-
sumptive evidence of racial discrimination.
Analogously, Francis argues, the reported ethnic
and racial differences in health outcomes are suf-
ficient to justify an affirmative action program for
health care.

Francis’s case for an exemption rests on an
analogy between health-care delivery and
employment.  It thus presumes that the health
provider-patient relationship is, in relevant
respects, analogous to the employer-employee
relationship.  Yet there are significant disanalo-
gies between these relationships.  Employers pay
employees, whereas it is just the opposite in
health care: patients, or their insurers, pay health-
care providers.  Employment discrimination thus
does not cost an employer money and it may well
increase the paychecks of union members by
decreasing the size of the labor pool.  For health-
care providers, however, every bone marrow
transplant foregone by African Americans, every
bypass surgery not undertaken, every glaucoma
treatment and hip arthroplasty declined means a
direct financial loss for the health-care providers

involved (except under certain managed care con-
tracts).  Discrimination hits health-care providers
where it hurts, at the bottom line.  Money can
thus function as an equalizer in health care but
not in employment.  Therefore, it is more reason-
able to expect bias to be operative in employment
than in health care.

Money, however, can only counteract bias
when the objects of bias control it.  This analysis
thus suggests that ethnic and racial bias in health-
care delivery is most likely in those areas of med-
icine over which patients have the least economic
control.  If this suggestion is correct, then
Clinton-like programs, in which minority mem-
bers themselves do not directly control the funds
spent on their behalf, are unlikely to correct eth-
nic and racial biases in health care.  The most
effective way to eliminate such discrimination in
health care would be economic empowerment of
the poor (who are disproportionately African
American, Latino, and Native American).  For
example, giving the poor vouchers enabling them
to purchase health insurance from competing
managed care organizations would eliminate dif-
ferences in health-care purchasing power.
Managed care organizations would then have
every incentive to market products designed to
meet the socio-cultural, ethnic, racial and class
sensibilities of all Americans, whether their ethnic
origin is African, Asian, Latino, Native, or White-
Anglo-Saxon-Protestant.

There is a second and equally important lack
of analogy between the employment data and the
health-care data.  Francis cites (8) several cases in
which African American employees were dispro-
portionately assigned less desirable, lower-paying
jobs.  It is reasonable to presume that all employ-
ees would prefer more desirable, higher-paying
positions, but there is no comparable, reasonable
presumption in the health-care cases cited.  It is
not reasonable to presume that all American sub-
cultures desire aggressive, high-tech medical
interventions equally. African, Asian, Latino and
Native Americans often accept alternative med-
ical traditions that may make them distrustful of
hospital-based high-tech medicine.  Thus, if one
truly accepts the multiculturalism of American
society, one must also accept the right of some
American subcultures to be more suspicious of
aggressive, high-tech medical interventions, and
therefore to accept them at a lower rate, than
other subcultures.

There is a pragmatic dimension to the Clinton
administration’s proposal and to Francis’s justifi-
cation of the policy.  American culture developed
in the context of more than three centuries of
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slavery, followed by a century of legally codified
racism.  Insofar as the data suggest that this tradi-
tion may still be influencing American health
care, it seems reasonable for Clinton officials to
contend that, simply as a practical matter, funds
directed at remedying this imbalance might help,
and could not be harmful.

In the rest of this paper, however, I will argue
that this proposal is potentially harmful because it
undermines the Enlightenment-based universal-
ism of modern medical ethics by training physi-
cians to think of their patients in ethnic or racial
terms, rather than simply as patients who have
different ethnic-cultural and socio-economic
backgrounds.  This argument rests on a third dif-
ference between the employer-employee relation-
ship and the health-care provider-patient relation-
ship.  Traditionally, prior to affirmative action
laws, employers were held to have some moral
responsibilities toward their employees, but they
were not held to have moral responsibilities
toward potential employees, that is, toward peo-
ple who were merely job applicants.  In modern
medical ethics, by contrast, health-care providers
have always been held to have a responsibility
toward acutely ill persons during medical emer-
gencies—even if they are not yet “patients.”

In America, this responsibility was first stated
in the New York Midwives Oath of 1715 (14).  It
was reiterated with respect to physicians by the
New Jersey Medical Society, the first permanent
American medical society, in its Instruments of
Association of 1766 (15), which states that since
physicians have “an office of benevolence and
charity, we will always most readily and cheer-
fully, when applied to, assist gratis, by all means
in our power, the distressed poor and indigent.”
A similar provision was retained in the American
Medical Association’s 1847 Code of Ethics (16),
“Poverty . . . should always be recognized as pre-
senting valid claims for gratuitous service . . .
[which] should always be cheerfully and freely
accorded” (16).  Even today, despite the commod-
ification of health-care services, every emergency
room in every hospital in America opens its doors
to anyone in need of acute care services, irrespec-
tive of their ability to pay. Employers have never
undertaken a comparable moral responsibility for
job applicants.

Medicine’s duty to treat the acutely ill is but
one aspect of a rich moral tradition of beneficent
egalitarianism toward patients.  This tradition also
tends to protect patients against discrimination.
Historically, patients have become vulnerable to
socio-economic and/or ethnic and racial discrimi-
nation in medicine only insofar as they have been

exempted from these traditional protections.  In
the next section I review some of the linguistic-
conceptual mechanisms by which patients have
been denied protection and made vulnerable to
discrimination in previous eras of Western medi-
cine.  I will argue that the system of ethnic and
racial classification required to implement any
Clinton-Francis style initiative would also under-
mine the moral protections traditionally enjoyed
by patients.

The Tradition of Beneficent Egalitarianism in
Western Medical Ethics

The medical ethical tradition of beneficent
egalitarianism toward patients, like Western medi-
cine itself, was invented by the Greeks roughly
two and a half millennia ago.  One of the earliest
and best-known formulations of ancient medical
ethics is the Oath attributed to Hippocrates.
Scholars have differed on the importance of the
Oath.  Until recently most scholars followed the
lead of Ludwig Edelstein in holding that, despite
the Oath’s influence on posterity, it was relatively
unimportant to physicians in the ancient world
(17 – 19).  Recent work by Owsei Tempkin (20)
and Hendrick van Staden (21) has successfully
challenged this view, and the Oath has been
restored to its place as the single most important
text in the history of Western medical ethics, from
ancient times to the present day.

Two lines in the Oath’s code of conduct relate
directly to the question of the treatment of minori-
ties: “I will use treatment to benefit the sick
according to my ability and judgment, but never
with a view to injury or wrong-doing”; “Into
whatsoever houses I enter I will enter to help the
sick, and I will abstain from all intentional wrong-
doing and harm . . . especially from abusing the
bodies of man or woman, bond or free.”  The Oath
thus requires that all persons treated by a physi-
cian receive treatment intended for their benefit,
irrespective of their status as male or female, slave
or free.  This core Hippocratic notion, that all sick
persons are to be treated and respected equally,
created an island of egalitarianism in a world that
then, even more than now, was notorious for its
inegalitarian treatment of ethnicity, gender, race,
socio-economic class and status.

The egalitarianism of the Oath was reinforced
with the rise of Rome, as Greek physicians tried
to earn a living by practicing their medical skills
on their Roman conquerors.  To reassure his
patrons that his medicines were not “poisons,” the
1st-century Greek physician Scribonius Largus
assured his patrons that:
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No man bound by the medical profession
[i.e., the Oath] will give dangerous drugs to
anyone, even to enemies of the state,
although, when events demand, the same
physician will fight against them as a sol-
dier and good citizen with every means at
his disposal.  This is because Medicine
truly promises her assistance in equal mea-
sure to all who seek her aid, and she swears
never to injure anyone deliberately, for she
judges men neither by their fortune nor
their character. Hippocrates, the founder of
our profession, handed down to our disci-
pline an oath . . . [in which] Medicine is the
science of healing, not harming (22).

In era after era, it served physicians well to
reaffirm the traditional beneficent egalitarianism
of the Oath.  Even in the 18th century, when the
Oath was supplanted by an ethics of professional
morality, professional medical ethics retained this
core Hippocratic value.  Thus Thomas Percival
(1740 – 1804) (23), who coined the terms “med-
ical ethics” and “professional ethics,” rephrased
the Hippocratic ideal of beneficent egalitarianism
in the new language of “medical ethics” when he
asserted that “Every case, committed to the
charge of a physician or surgeon, should be
treated with attention, steadiness and humanity”
(23).  This line is a line echoed, almost word-for-
word, in the foundational document of American
medical ethics, the 1847 American Medical
Association’s Code of Ethics, (Chapter I, Article
I, Section II [16]).

Conceptual-Linguistic Marking and
Discriminatory Practice

Minorities are clearly protected by the benefi-
cent egalitarianism that lies at the core of the
Western medical ethical tradition.  One might pre-
sume, therefore, that at least at the level of ethical
principle, the history of minorities in Western
medicine is a history of beneficent egalitarianism,
and that the conduct of medical practitioners
could thus serve as a model and a rebuke to the
rest of society.  Would that history were so
straightforward.  One might think that, to quote
Bishop Butler (1), “Everything is what it is and
not another thing,” and so all sick people would
be treated as sick people, and thus protected
equally by the traditional ethic of beneficent egal-
itarianism.  Historically, however, people have
invented clever ways of distinguishing between
apparently identical things, and have used these
distinctions to discriminate.  One way in which

they do this, linguistically, is by “marking” nouns
to differentiate subsets from the class of objects
or persons normally picked out by the noun.  For
example, a “woman driver” is not merely a driver
who happens to be a woman, as is evident from
the fact that we have no correlative expression
“man driver”; rather, the expression marks
women as different from, and presumably inferior
to, the normal driver, who is presumed to be a
man.  Other similar uses of “woman” mark out
women as unusual, different from what the
speaker would normally expect: “woman doctor,”
“woman golfer,” “woman surgeon,” and so forth.
In each case, the marked form designates a non-
normal and presumptively inferior subclass.  The
mechanisms for marking may also attach to suf-
fixes, as it does in the term “poetess,” for exam-
ple.  Here again, the marked form implies both
differentiation and inferiority (21).

One notorious use of noun marking occurred
in 1938.  Heinrich Rothmund, a Swiss police offi-
cial, feared that the Swiss would be subjected to
Überfremdung(ethnic contamination) from the
flood of Jews fleeing Nazi Germany, because all
holders of German passports could enter
Switzerland without a visa.  To remedy this
“problem” Rothmund requested that the German
government mark the passports of all Jewish citi-
zens with a “J” to distinguish them from other
German citizens.  The Germans agreed, provided
that the Swiss government reciprocate. Soon both
governments began to mark the passports of their
Jewish citizens with a “J”, thereby transforming
citizens who happened to be Jews into “Jewish
citizens.”  Linguistic marking soon translated into
discriminatory practice and “citizens” with
marked forms soon found that they had lost the
right to cross the German-Swiss border (25).

Another linguistic distinction with morally
disturbing consequences was prevalent in the
medical language used in Britain two hundred
years earlier.  Eighteenth-century Britain was the
birthplace of the modern hospital, which was
originally thought of as a charitable institution
that specialized in aiding sick persons.  Perhaps
not unnaturally, therefore, sick persons treated in
hospitals were always referred to as “sick poor,”
never as “patients”—a term that was reserved for
upper- and middle-class private practice patrons.
Although these linguistic distinctions seem trivial,
they had substantial consequences.  Patients were
accorded confidentiality and all the other tradi-
tional protections afforded by a beneficently egal-
itarian Western medical ethical tradition.  (This
was not a particularly altruistic policy, since the
socio-economic status of upper-class patrons was
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typically higher than that of their physicians.)  By
contrast, the sick poor were treated as being in all
ways less deserving, and were denied confiden-
tiality and other traditional ethical protections.
The linguistic distinction between “the sick poor”
and “patients” thus enabled physicians and sur-
geons to maintain a lower standard of conduct
toward the “sick poor” while still embracing the
tradition of beneficent egalitarianism toward their
“patients” (26).

Philosophers are often accused of paying too
much attention to mere “words.”  Yet words des-
ignate concepts and concepts structure our world.
What, after all, is a hospital but a concept made
concrete by brick, mortar, and social practices?
In the 18th century, the conceptual division
between “patient” and “sick poor” was made con-
crete in a double standard of treatment. To tear
down this double standard, 18th-century medical
reformers, like Thomas Percival, had to coin a
new language in which the term “patient” was
extended to embrace everyone in need of care,
“the sick poor” as well as affluent “private
patients.”  In 1794, Percival penned what is per-
haps the most radical l ine in the history of
Western medical ethics when he wrote that “the
moral rules of conduct, prescribed toward hospi-
tal patients should be fully adopted in private
practice” (Medical Jurisprudence, Section Two,
Article I [27], repeated in Medical Ethics,
Chapter Two, Article I [23]).  This line precedes
the more commonly quoted sentence, “Every
case, committed to the charge of a physician or
surgeon, should be treated with attention, steadi-
ness and humanity.”  In these lines, Percival tore
down the walls separating “the sick poor” from
“patrons,” deghettoizing standards of medical
practice by insisting that a single term “patient,” a
single ethic, beneficent egalitarianism, and a sin-
gle standard of conduct apply to all persons, rich
or poor alike (28).  In the 19th century, especially
in America, these egalitarian precepts became the
received canon of medical ethics, adopted in prin-
ciple, if not always in practice (16).

The Ghettoization of Medical Language in
Germany in the 1930s and 1940s

Medical ethics was strikingly reghettoized by
the German medical profession during the 1930s
and 1940s.  Again, linguistic change, conceptual
ghettoization so to speak, served as a precursor to
physical ghettoization, as ideas of eugenic purity
(Rassenhygiene) were made concrete as concentra-
tion camps and crematoria.  As Michael Burleigh,
Robert Proctor and others have argued persua-

sively, the comforting view that German physi-
cians were largely innocent in the affairs of the
Third Reich, or that they were corrupted into com-
plicity, or that they were coerced into cooperation
with the Nazis, is inconsistent with the known evi-
dence (29 – 31). Physicians themselves created
many of the concepts later adopted by the Nazis,
and many physicians were drawn to the Nazi party
in its early days because it embraced eugenicist-
naturalist-collectivist biological models that they
and their teachers had invented.  Many German
health reformers held that traditional individualist
medicine should be supplanted by a “people’s
health movement” (a movement from Fürsorgeto
Volksfürsorge).  In this new people’s health move-
ment, the older medical obligation to use treatment
to benefit the patient was to be transformed into
the obligation to serve public health (Gesundheits-
pflicht), a duty understood as preserving racial-cul-
tural community (Volksgemeinschaft).  The duty to
preserve the public health required teaching
hygiene and sanitation, developing a communal
regimen of fresh air, exercise, and wholesome nat-
ural food, and campaigning against habits, such as
the use of tobacco, that debilitated public health.
Similarly, the duty to preserve racial community
required protecting the community against those
who posed a eugenic threat to the community
(Gemeinschaftfremde), and those who could no
longer live a life that could meaningfully con-
tribute to the community (lebensunwerten Lebens).
Racial hygiene involved genetic quarantine
through sterilization and the physical elimination
of “life unworthy of life.”  The hygienic killing
began with the mentally and physically handi-
capped, and culminated in the attempt to “purify
society” of Jews, Gypsies, and homosexuals.

At the end of World War II, some of the
physicians involved in these efforts were placed
on trial at Nuremberg.  Dr. Karl Brandt, Hitler’s
personal physician and a key figure in the eugenic
extermination program, was asked whether his
conduct could be reconciled with the Hippocratic
Oath, that is, with the Western tradition of benefi-
cent egalitarianism.  Brandt replied that had
Hippocrates lived in Germany in the 1930s, he
would have revised his Oath.  In fact, that is pre-
cisely what the German medical profession did:
they revised the traditional medical ethics of
beneficent egalitarianism by differentiating, first
at the level of language and concept, and then at
the level of institutional and personal activity,
between patients, and Gemeinschaftfremdeand
lebensunwerten Lebens.  Physical ghettoization
lagged behind conceptual ghettoization by several
decades.  Eventually, however, differentiating
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concepts were made concrete in concentration
camps and crematoria (32).

The Presumption of Nazi Exceptionalism:
Some Historical Reflections

The German experience under the Nazis is
almost always dismissed as so extreme, so unlike
anything that preceded it, that it lacks precedential
value.  In one respect, however, it is remarkably
similar to the pattern we observed in 18th-century
Britain.  For while there was no holocaust in 18th-
century Britain, there was pervasive discrimina-
tion against the “sick poor.” British physicians
reconciled their discriminatory conduct with the
traditional medical morality of beneficent egalitar-
ianism by linguistically and conceptually differen-
tiating between patients proper and those whom
they treated differently.  In Britain, as in Germany,
institutional and physical discrimination accompa-
nied linguistic-conceptual differentiation.  This
said, many would suggest that the disanalogies
between the British and the Nazis seem so vast
that these few similarities have no precedential
value.  Yet the belief in Nazi exceptionalism also
has a disturbing history.  At the Nuremberg trial,
in an effort to justify their verdict, the Tribunal
issued its now-famous ten principles of morally
permissible experimentation on human subjects
(29). These principles asserted, for the first time in
Western medicine, that the primary requisite of
ethically permissible experimentation on humans
is the informed voluntary consent of the subject.
After the trial ended, there was an attempt to insti-
tute the Nuremberg code world-wide. American
physicians, however, rejected the code.  To justify
this, they cited Nazi exceptionalism. “These codes
[are] necessary for barbarians but [not] fine
upstanding people” remarked one physician ([33],
p. 86).  Historian David Rothman observed that
“The events . . . at Nuremberg were not perceived
by researchers . . . to be directly relevant to the
American scene . . . the violations had been the
work of Nazis, not doctors; the guilty parties were
Hitler’s henchmen, not scientists . . . . Madness
not medicine was implicated at Nuremberg . . . the
prevailing view was that [the defendants] were
Nazis first and last; by definition nothing they did,
and no code drawn up in response to them, was
relevant to the United States” (34).

Post-Nuremberg Discrimination Against
Research Subjects in the United States

In the early 1960s, perhaps the strongest
opponent of the Nuremberg principles was Dr.

Henry Beecher of Harvard.  In particular, Beecher
was opposed to imposing the consent requirement
on patients.  In therapeutic contexts, he argued,
obtaining informed consent was “folly . . . .
Difficult . . . to the point of impossible.”  The
patient-subject was best protected by the “charac-
ter, wisdom, experience, honesty, imaginativeness
and sense of responsibility of the investigator”
(33).  By the mid-1960s, however, Beecher came
to the horrifying realization that the Nazi conduct
was not as exceptional as he had initially thought.
Researchers in American were abusing their
responsibilities to those patients whom they were
recruiting as subjects.  In a process memorably
portrayed by David Rothman, Beecher “blew the
whistle” on American medical researchers in an
article published in the New England Journal of
Medicine(35).  The article analyzed the treatment
of human subjects reported in twenty-two
research papers published in such leading medical
journals as Circulation, Journal of the American
Medical Association(JAMA), Journal of Clinical
Investigation, and the New England Journal of
Medicine between 1948 and 1965.  All the papers
reported practices in violation of the Nuremberg
code.  Moreover, if one reviews the papers cited
by Beecher, the pattern of conceptual-linguistic
differentiation that we observed in the 18th cen-
tury, and in the Germany of the 1930s and 1940s
was sustained.  The studies not only target their
research at socio-economically, ethnically,
racially, and other gender-vulnerable groups—
recruiting subjects who were either African
American, or Jewish American, or poor, or uned-
ucated, or post-reproductive females, or prisoners,
or the mentally handicapped—they refer to their
subjects in a language that marked them as differ-
ent from ordinary patients.

Linguistic Marking in the Tuskegee 
Syphilis Study

The relationship between linguistic differenti-
ation and unethical treatment is evident, for
example, in the most notorious study conducted
in the pre-regulatory era, the Tuskegee Syphilis
Study (36).  The origins of the study trace back to
a well-intentioned effort in the 1920s when the
United States Public Health Service (USPHS)
joined forces with the Julius Rosenwald
Foundation of Philadelphia in a project to eradi-
cate syphilis in medically underserved popula-
tions.  Using race-based categories, the USPHS,
acting in cooperation with the Tuskegee Institute,
surveyed Macon County, Alabama, and found that
36% of the “Negro” male population had syphilis.
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The foundation then planned and began to fund a
demonstration project in which 3,694 “Negro”
men were to receive treatment with neosal-
varsan—the treatment of choice in the pre-antibi-
otic era.  In 1929 the stock market crashed, and
mid-project the Foundation found itself without
funds.  The USPHS also lacked the funds needed
to continue providing treatment; nonetheless, it
continued race-based surveillance and, in 1931,
resurveyed the county and located 399 “Negro”
males with untreated syphilis, who were also, as it
happened, too poor to pay for medical treatment.
This discovery led the USPHS to launch a longi-
tudinal study of “300 syphilitic Negro males who
had never received treatment” (37).  In order to
track this group, the subjects were invited to
receive “treatment” for “bad blood” that was
“free of charge,” although, in fact, they did not
receive treatment but were monitored through the
use of spinal taps.  These observations continued
despite the availability of cheap and effective
antibiotic therapy in the post-war period.  The
subjects were never informed that they suffered
from syphilis.  The study was terminated in 1972
after Peter Buxton, a whistleblower in the CDC,
brought the story to the attention of an Associate
Press reporter.

Tuskegee and Proposals for Ethnic and 
Racial Allocation of Health Resources: 

Some Analogies

Tuskegee, in conjunction with the other
research scandals, created a national outcry.  A
number of investigative committees were formed.
One of these, the National Commission for the
Protection of Human Subjects of Biomedical and
Behavioral Research, adopted a modified version
of the Nuremberg code that was to be enforced by
institutional review boards.  (This form of patient
protection was first proposed by Percival in
1794.)  Since the initiation of these “new” forms
of ethical constraint, the blatant research abuses
of the pre-regulation era appear to have been
eliminated.  We can once more feel complacent
about our own decency and dismiss the past as
prologue, rather than regarding it as precedent.

Today, confident in their purity of purpose
and good intentions, government officials again
propose systematically to distinguish African
Americans, Hispanic Americans, and Native
Americans, from all other Americans in matters
of health care.  Like the Rosenwald Foundation in
the 1920s, the Clinton Administration is offering
new money to address pressing health-care needs;
like the USPHS in the 1920s, the Department of

Health and Human Services is proposing to allo-
cate these funds to medically underserved,
racially defined populations.  Just as in the 1920s,
there will be a temporal limit to the new money
that will be expended.  Yet, as in the 1920s, the
racially constructed surveillance of patients and
populations is likely to continue, even after fund-
ing sources dry up.  No one can tell whether these
racially constructed conceptions, like those con-
structed by the USPHS in the 1920s, will provide
a basis for new forms of discrimination.  One can
be certain, however, that linguistic-conceptual
differentiation has served as a springboard for dis-
crimination in the past.  Thus, attractive though it
may be to target funds at medically underserved,
ethnically or racially defined populations, if the
past provides a precedent, those populations
would be better served were these funds allocated
simply in terms of medical need.  To paraphrase
the most venerable lines in Western medical
ethics, funds should be allocated “to benefit the
sick . . . whether man or woman, bond or free,”
black or white, minority or majority.

References

1. Butler J. Sermons. In: Selby-Bigge LA, editor. British moralists:
Being selections from writers principally of the eighteenth
century. Oxford: The Clarendon Press; 1897. pp.181 – 244.

2. Foucault M. The birth of the clinic: An archaeology of medical
perception. A.M. Sheridan Smith, translator. London:
Tavistock Books; 1973.

3. Prager K, Turczyn K, Smith S. National Center for Health
Statistics data line. Public Health Rep 1993; 108:789 – 792.

4. Hartman HW, Reyes MC. Will health care reform give minori-
ties a fair shake? Hosp Health Netw 1994; 68(16):64.

5. National Center for Health Statistics. Health, United States,
1992. Washington (DC): U.S. Government Printing Office;
1993. DHHS Publication No. (PHS) 93-1232.

6. U.S. Department of Health and Human Services. Report of the
Secretary’s Task Force on Black and Minority Health.
Washington (DC): U.S. Government Printing Office; 1985.

7. Sobieraj S. Clinton proposes equalizing health care for minori-
ties. AP; 1998 Feb 22.

8. Francis L. Affirmative action and the allocation of health care.
Mt Sinai J Med 1999; 66:241 – 246.

9. Williams DR, Lavizzo-Mourey R, Warren R. Papers from the
CDC-ATSDR workshop on the use of race and ethnicity in
public health surveil lance. Public Health Rep 1994;
109:26 – 41.

10. Reynolds T. Panel grapples with the legacy of “race medicine”
in research. J Natl Cancer Inst 1997; 89:758 – 761.

11. Reynolds T. President’s Cancer Panel probes pervasive link
between race and health outcomes. J Natl Cancer Inst 1997;
89:914 – 915.

12. Davis FJ. Who is black? One nation’s definition. University
Park (PA): Pennsylvania State University Press; 1991.

13. Shirley A. Special needs of vulnerable and underserved popula-
tions: Models, existing and proposed, to meet them.
Pediatrics 1995; 96(Suppl):858 – 863.



222 THE MOUNT SINAI JOURNAL OF MEDICINE September 1999

14. Davis NS. History of medicine, with the Code of Medical
Ethics. Chicago (IL): Cleveland Press; 1903. p. 135.

15. New Jersey Medical Society. Instruments of Association of the
New Jersey Medical Society. New Brunswick (NJ). 1766.

16. American Medical Association. Code of ethics (1847). In: Baker
R, editor. Vol. II. The codification of medical morality:
Anglo-American medical ethics and medical jurisprudence
in the nineteenth century. Dordrecht (Neth): Kluwer
Academic Publishers; 1995. pp. 65 – 87.

17. Edelstein L. Ancient medicine: Selected papers of Ludwig
Edelstein. In: Temkin O, Temkin CL, editors. Baltimore
(MD): The Johns Hopkins Press; 1967.

18. Nutton V. Beyond the Hippocratic Oath. In: Wear A, Geyer-
Kordesh J, French R, editors. Doctors and ethics: The earlier
historical settings of professional ethics. Amsterdam:
Rodopi; 1993. pp. 1 – 10.

19. Nutton V. Hippocratic morality and modern medicine.
Entretiens sur l’antiquité classique tome XLIII. Médicine et
morale dans l’antiquité 1997; 43:1 – 65.

20. Tempkin O. Hippocrates in a world of pagans and Christians.
Baltimore (MD): Johns Hopkins University Press; 1991.

21. Staden H. “In a pure and holy way”: Personal and professional
conduct in the Hippocratic Oath. J Hist Med Allied Sciences
1996; 51:404 – 437.

22. Hamilton JS. Scribonius Largus on the medical profession. Bull
Hist Med 1986; 60:209 – 216.

23. Percival T. Medical ethics: Or a code of institutes and precepts
adapted to the professional conduct of physicians and sur-
geons. Manchester (UK): J. Johnson; 1803.

24. Baker R, Wininger K, Elliston F. Philosophy and sex. Buffalo
(NY): Prometheus Books; 1998.

25. Elon A. Switzerland’s lasting demon. The New York Times
Magazine; 1998 Apr 12; 40 – 44.

26. Wear A. Medical ethics in early modern England. In: Wear A,
Geyer-Kordesh J, French R, editors. Doctors and ethics: The
earlier historical settings of professional ethics. Amsterdam:
Rodopi; 1993. pp. 98 – 130.

27. Percival T. Medical jurisprudence or a code of ethics and insti-
tutes, adapted to the professions of physic and surgery.
Manchester (UK): J. Johnson; 1794.

28. Baker R. Deciphering Percival’s code. In: Baker R, Porter D,
Porter R, editors. Vol. I. The codification of medical moral-
ity: Medical ethics and etiquette in the eighteenth century.
Dordrecht: Kluwer Academic Publishers; 1993. pp.
179 – 212.

29. Annas GJ, Grodin M. The Nazi doctors and the Nuremberg
code. New York: Oxford University Press; 1992.

30. Burleigh M. Death and deliverance: ‘Euthanasia’ in Germany,
1900 – 1945. Cambridge (UK): Cambridge University Press;
1994.

31. Procter RN. Racial hygiene: Medicine under the Nazis.
Cambridge (MA): Harvard University Press; 1988.

32. Baker R. Transkulturelle Medizinethik und Menschenrechte. In:
Tröhler U, Reiter-Theil S, editors. Ethik und Medizin
1947 – 1997: Was leistet die Kodifizierung von Ethik?
Göttingen (Ger): Wallstein Verlag; 1997. pp. 433 – 459.

33. Advisory Committee on Human Radiation Experiments. Final
Report of the Advisory Committee on Human Radiation
Experiments. New York: Oxford University Press; 1996. 

34. Rothman DJ. Strangers at the bedside: A history of how law and
bioethics transformed medical decision making. New York:
Basic Books; 1991. pp. 62 – 63.

35. Beecher H. Ethics and clinical research. N Engl J Med 1966;
274:1354 – 1360.

36. Jones JH. Bad blood: The Tuskegee syphilis experiment. New
York: Free Press; 1981. 

37. Vonderlehr RA, Clark T, Heller JR. Untreated syphilis in the
male negro. JAMA 1936; 86(11):856 – 860.


