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Abstract

This article reviews the legal standards and ethical dilemmas surrounding the provison of care to adolescent patients. Uncertainty
and ambiguity in this area has contributed to the underserving of the adolescent population. Usualy, the legal right to consent to trest-
ment resides with the adolescent’s parent or lega guardian; however, there are many cases in which adolescents may provide their
own consent. The determination that the adolescent is“mature” is one important factor. The law generally upholds a provider’s deter-
mination of maturity of a patient. Minors aso have the right to confidentidity in amost al Stuationsin which they have theright to
consent. The issue of confidentidity poses lega and ethica challenges to the provider in five discussed aress. Providers should be
aware of the laws specific to their state, while keeping foremost the best interest of their patients. Providers should also encourage

parental involvement and communication concerning trestment, while respecting adolescents' right to confidentiaity.
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ADOLESCENTS AND YOUNG ADULTS are the most
underserved age group in the health care sys-
tem. Many physicians do not know how to
apply the principle of confidentiality on behalf
of their adolescent patients and may not know
the types of services for which adolescents can
provide their own consent. This article reviews
the legal issues regarding adolescent health care
and provides examples of ethical dilemmas that
are commonly experienced by adolescent health
care professionals. It also provides a series of
recommendations to assist physicians and other
health care professionals in making decisions
that are legally and ethically sound. The
provider must remember that the laws govern-
ing confidentiality for minors vary from state to
state, and health care professionals must edu-
cate themselves as to the basic rights that are
afforded to minors in their locale.
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Consent Laws for Adolescents
Definition of Consent

Consent occurs when a patient voluntarily
agrees to medical care with full understanding
of his’her condition, the nature of the proposed
treatment, alternative treatments, risks that may
be associated with treatment, and the risk of no
treatment at all (1).

Who May Consent to Care

For children, the right to consent to medical
treatment usually resides with the parents, the
legal guardian, or the foster care parent (2). If
the parents are divorced or separated, the
provider must not assume that both parents
have the legal right to consent to care. In such
cases, legal right depends on state law and court
orders, especially in cases of joint custody. In
these situations, it may be prudent to contact
the court clerk for legal certainty. Under certain
conditions, the right to consent for minors may
rest with a designated proxy (2). For example, a
parent may designate a proxy upon achild’'s en-
rollment in a school or summer camp, and the
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name of this designated proxy is placed in the
child’s medical record.

What about Adolescents?

Adolescents may consent to their own care
if they are pregnant, parenting, married, or
emancipated (1). An emancipated minor is one
who is no longer in the custody of parents by
order of a court, who is enrolled in the armed
services, who is living independently, and/or
who is economically independent of his/her
parents. However, the determination that a
minor is “mature” is the most widely used jus-
tification for reproductive health care services.
Unfortunately, the definition of a “mature’
minor varies from state to state (3). Typically,
the provider makes an assessment when the
teen independently presents for treatment. Al-
though many states are ambiguous on the pre-
cise definition of a“mature” minor, the law has
generally upheld the physician’s assessment.

The legal system has recognized that most
adolescents have the cognitive and mental ca-
pacity to make appropriate health care deci-
sions; and they often do so under circumstances
in which requiring parental permission might
prevent them from seeking care or force them to
take harmful risks (4, 5). The factors which
should be considered in assessing a minor’s ma-
turity are chronological age, the risk, necessity
and benefit of the proposed treatment, and the
teenager’s emotional and cognitive capacity for
understanding treatment information (1).

Health Conditionsin Which a Minor May
Consent

A person under the age of 18, or a minor,
may also consent to his’her own care in certain
situations defined by state law. In most states,
these situations include emergency health care,
pregnancy-related care, testing and treatment
for sexually transmitted disease (STD), drug/al-
cohol abuse services and some mental health
care. In some states, family planning and abor-
tion may also be provided with only the adoles-
cent’s consent. The following is a review of
specific conditions and rules that govern a
minor’s right to consent to treatment:

Emergency care: In all states, any person
in need of emergency care may be treated with-
out consent if an attempt to secure consent
would delay treatment and risk the patient’s life
or health (2).
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STD treatment: In most states, minors can
consent to their own care for all diseases that
are reportable under the state’s communicable
and venereal diseases reporting laws (2). More-
over, if the presence of an STD suggests a pos-
sible instance of sexual abuse of a minor, the
physician must report this finding to the appro-
priate child protection agency.

HIV testing: In most states, minors can
consent to HIV testing. Due to the nature of the
disease and the potential for discrimination,
state laws respect the adolescent’s right to make
decisions which promote testing (1). Although
HIV test results are confidential, state law re-
quires disclosure of test results to certain indi-
viduals or institutions. Examples of these in-
clude health care personnel who care for the
tested individual, mandated government health
officers, third party payers, or an authorized
foster care or adoption agency (6). However, an
adolescent may choose to test anonymously,
where his or her name is not given or recorded,
and so may be able to maintain total confiden-
tiality of the test results.

Family planning/reproductive health:
The unfounded fear of many parents that con-
traception encourages sex has led to ambiguity
as to the rights of minors with regard to repro-
ductive health care services.

Currently, federal law upholds the rights of
“mature” minors to receive reproductive health
care (1). In no state is parental notification re-
quired for minors to purchase nonprescription
contraceptives. In addition, no state explicitly
prohibits minors from receiving prescription
contraception (2). Certain states do, however,
allow a physician to breach confidentiality and
tell parents when he/she has prescribed contra-
ception to their minor child. Some states also
explicitly state the age (e.g., sixteen years) at
which an adolescent may request drugs or de-
vices that regulate contraception, but do not pe-
nalize physicians who treat patients at younger
ages. Under federal law, adolescents also retain
the right to receive reproductive health infor-
mation. Federal law also explicitly states that
minors on public assistance, Medicaid and Title
X must be provided family planning services on
request (1).

Prenatal care: Any minor in any state who
is pregnant has the right to consent to prenatal
care as well as labor and delivery services (7).

Abortion: Consent laws regarding abortion
for minors vary widely from state to state. For
example, Utah prohibits nearly all abortions,
but the State of New York permits a minor to
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consent to abortion. Since 1976, the Supreme
Court has expressed varied opinions on the
rights of minors in this matter (7). In 1976, in
Planned Parenthood of Central Missouri V.
Danforth, the Court ruled that mandatory
parental consent laws for teenagers were un-
constitutional (8). In 1979, in Bellotti v. Baird,
the Court ruled that a state could require
parental consent if there was an alternative pro-
cedure in place for a minor to obtain authoriza-
tion without parental consent (9). This proce-
dure in most states involves a minor appearing
in court to prove that she is mature and that an
abortion isin her best interest. In 1990, in Ohio
v. Akron Center for Reproductive Health, the
Court upheld an Ohio law that mandated notifi-
cation by the physician of parents or legal
guardians of the intent to perform an abortion at
least 24 hours prior to the procedure (10). How-
ever, minors can avoid parental notification if
they receive official judicial authorization. And
in Hodgson v. Minnesota (1990), the Court af-
firmed the view that court authorization was a
viable alternative to parental notification for
minors, but that it caused delay, harm and
traumafor ayoung girl seeking to terminate her
pregnancy (11).

Sterilization: Sterilization is against the
law for all persons under the age of twenty-one
(6).

Mental health services: Consent laws vary
from state to state with regard to providing an
adolescent with mental health services. Al-
though a teenager may have consultation with-
out parental consent, parental consent is usually
required for mental health treatment. With re-
gard to inpatient mental health services, some
states have regulations that protect minors from
being held longer than 72 hours without consent
unless they are a threat to themselves or others,
or a court petition mandates their involuntary
confinement (1).

Alcohol/drug abuse: A minor is entitled to
consent to confidential drug/alcohol treatment
(2).

Immunizations: Although federal law
clearly states that immunizations from commu-
nicable diseases are in the public interest and
may therefore be administered to minors with-
out parental consent, nearly all states have
adopted legal exceptions due to pressure from
religious and cultural constituencies (2). How-
ever, all states require that children attend
school, and as a prerequisite for school atten-
dance, children must be immunized for certain
diseases. This requirement could be used by a
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teenager to obtain such immunizations regard-
less of parental consent.

Mandated Reporting
Child Abuse/Neglect Services

A physician must report any signs of child
abuse or neglect to the appropriate child wel-
fare agency. Health care personnel should pro-
vide immediate access to appropriate health
services to minors who are victims.

Criminal Activity

Any manifestation of criminal activity in-
volving a minor (e.g., gunshot or stabbing
wounds) must be reported to a legal authority
by the attending physician (2).

An Ethical Framework for Decision-Making

The Committee on Bioethics of the Ameri-
can Academy of Pediatrics concludes in their
position paper (7) that “the physician’s respon-
sibility to his/her child patient exists indepen-
dently of parental desires and proxy consent.”
The committee suggests that the role of the
health care provider to “do no harm” for the pa-
tient remains a cornerstone of the physician-pa-
tient relationship. However, controversial top-
ics such as abortion and reproductive health
care often create doubt and hesitation. For ex-
ample, some providers may not pursue a com-
plete history, including sexual/physical abuse
and substance use, in order to avoid dealing
with the repercussions of consent and confiden-
tiality laws, mandatory reporting and parental
reaction.

Confidentiality and Minors
Definition of Confidentiality

Confidentiality is the principle that infor-
mation cannot be disclosed without the permis-
sion of the person who consented to care (1). In
nearly all situations in which minors have the
right to consent to their own care, they also
have the right to confidentiality. This precludes
the provider, once they provide the service,
from sharing any information with the patient’s
parent, legal guardian or any other person not
involved in the patient’s care without the ex-
plicit agreement of the teenager. However, con-
fidentiality can and must be breached if the
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teenager is a threat to himself or herself or to
the health of others, and in cases of abuse.

I ssues Surrounding Patient Confidentiality

There are five significant areas in which the
right to confidentiality poses legal and ethical
challenges to the health care provider. Thesein-
clude (a) the nature of the patient-provider rela-
tionship; (b) patient concerns; (c) parental reac-
tions; (d) payment for care; (€) the physician’s
values.

Unfortunately, adolescents have few
sources to turn to for confidential and sound ad-
vice in making healthy behavioral decisions.
Health care providers represent one of these
sources, and their effectiveness in positively in-
fluencing their patientsis directly related to the
trust developed in the patient-provider relation-
ship. Consequently, a provider must discuss is-
sues of confidentiality with adolescent patients
and their parents at the beginning of the first
medical encounter. This conversation should in-
clude the protections and limits of confidential-
ity, and reinforce the understanding of patients
every time a condition or behavior that seems to
call for parental notification becomes evident.
Violation of the patient-provider relationship
through disclosure of health information to par-
ents, legal guardians or others without inform-
ing the adolescent patient may cause the
teenager to distrust both the particular provider
and the health care system as a whole.

The provider must also weigh the individual
concerns of the adolescent patient. Usually a
teenager makes confidentiality an issue either
overtly or covertly during a routine health
screening and will not disclose certain behav-
iors until he/she learns that they will be kept
confidential. For example, one teenager may
ask if a parent or grandparent will be told of
what transpires during the examination, while
otherswait for a cue from the provider that their
discussions will be confidential before they re-
spond to important queries about sexual behav-
ior and alcohol/drug use.

A third factor affecting confidentiality isthe
parent’s reactions. Despite the absence of par-
ents in the examination room, the possibility of
parental objections should be anticipated by
providers whenever they provide treatment and
consultation to adolescents, especially if that
treatment involves reproductive health care.
Handling such issues may be particularly diffi-
cult if the provider has had an ongoing relation-
ship with the parent. However, with adequate
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preparation the provider can both provide confi-
dential services that meet the adolescent’s needs
and help parents understand and support the pro-
vision of these confidential services. The key is
to make this process and these conversations an
integral part of the provider’s health care deliv-
ery. Providers must explain to parents the rea-
sons for confidentiality and include these con-
versations as patients move from childhood to
adolescence. In addition, providers must encour-
age parents to keep communication open with
their adolescent and to view confidential health
care as a sign of responsibility and of learning
how to become a good health care consumer.

The changes in health care financing pose
an additional challenge to patient confidential-
ity. Numerous and complicated billing proce-
dures by private insurance agencies often re-
quire that the health care provider disclose
treatments in order to receive compensation
(12). Because parents pay for most insurance
plans, a bill can become the outlet where confi-
dential information is breached. Physicians can
attempt to minimize this by taking additional
precautions to explore the billing procedure of a
minor’'s insurance company or by providing
services for a fee that the adolescent can afford,
including free services when necessary. How-
ever, time and institutional pressures sometimes
make these options prohibitive.

Finally, aphysician’s own values may affect
his ability to provide care to a patient and main-
tain confidentiality. Thisis particularly the case
for physicians who do not believe in the accept-
ability of certain behaviors or treatments and
are therefore inclined to disclose information to
parents, thinking it in the best interest of the
adolescent’s development. In this case, physi-
cians must explain beforehand their philosophy
in providing service and their ability or willing-
ness to provide confidentiality.

Health care providers must address at |east
three areas of concern when they see adoles-
cents. First, the provider must begin with what
is clinically appropriate to do, given the physi-
cal, emotional, and mental health condition of
the patient. Then, the provider must weigh the
legal issues surrounding the proposed treat-
ment, including the consent and confidentiality
laws governing their actions in their particular
state. Finally, the provider must consider other
possible barriers to care for the patient. Thisis
particularly important with adolescents who
may not be able to travel to another facility or
who cannot afford to pay their fees directly. In
these cases, this provider may be the only per-
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son available for addressing a particular health
issue or, if the provider cannot offer the needed
services, he or she may need to counsel the pa-
tient on alternative options elsewhere.

Recommendations

Clearly, all health care professionals need to
familiarize themselves with the rules that gov-
ern consent and confidentiality in their locale.
Moreover, the health care provider should un-
derstand that in many situations a minor has the
right to receive care even without parental in-
volvement; and if New York State serves as an
example, a physician has never been held liable
for providing care to a minor whom he or she
judged to be “mature” (1). The following addi-
tional recommendations are intended to help
health care providers responsibly tackle the is-
sues of consent and confidentiality, maintain
the respect of patients who are minors, and
work effectively with their parents.

e Alwaysinquire into the feasibility of
parental involvement when treating a
minor and ask which other adults are
important in their life, so that they
might be involved in the care;

« Encourage open communication and
parental involvement, whenever
possible;

« Beaware of the laws in your state and
respect the rights of the adolescent;

e Advocate for what you think is best for
the adol escent.

Conclusion

Providing services to adolescents is not
without its ethical struggles. Providers must
continuously evaluate how treatment can be ad-
ministered while at the same time respecting
legal mandates and the implicit will of parents
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and guardians. While there are no easy solu-
tions to the challenges of adolescent health
care, there are clear and negative consequences
to not acting in the interest of adolescents.

Providing health care for adolescents is a
major opportunity to help them cope with the
challenges in their lives, develop healthy be-
havior and become responsible health care con-
sumers. A close relationship between adoles-
cents and the people who can competently, af-
fordably and confidentially render health care
services helps adolescents become healthy, re-
sponsible adults.
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